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ADVERTISEMENT. 



The following Observations contain the 
substance of a Speech delivered in the 
Hoiise of Commons on the 9th Feb. 1810^ 
on moving for leave to bring in bills to re- 
peal the Acts of 10 and 11 Will. III. 
12 Ann, and 24 Geo. II., which make the 
critaes of stealing privately in a shop, goods 
of the value of five shillings ; or in a dwell- 
ing-house, or on board a vessel in a navi- 
gable river, property of the value of forty 
shillings, capital felonies. Some arguments 
are added, which on that occasion were 
suppressed, that the patience of the House 
might not be put to too severe a trial. 
The attempt to refute Dr. Paley in particu- 
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11 ADVERTISEMENT. 

lar, is here considerably enlarged. The ar- 
rangement of these observations is certainly 
very defective ; they contain repetitions 
which might have been avoided, and inac- 
curacies of style which might have been 
coiTCcted, if the Authors occupations 
would have allowed of his rendering this 
pamphlet as little unworthy of being of- 
fered to the public as he could have 
wished : but to be useful, it was necessary 
that this publication should appear before 
the fate of the bills, which are now de- 
pending in parliament, was decided ; and 
his only object in publishing it is, that it 
may be useful. 



OBSERVATIONS, &c. 



1 HERE is probably no other country in the 
world in which so many and so great a variety 
of human actions are punishable with los$ of life 
as in England. These sanguinary statutes, 
however, are not carried into execution. For 
some time past the sentence of death has not 
been executed on more than a sixth part of all 
the persons on whom it has been pronounced, 
even taking into the calculation crimes the most 
atrocious and the most dangerous to society, 
murders, rapes, burning of houses, coining, 
forgeries, and attempts to commit murder. If 
we exclude these from our consideration, we 
shall find that the proportion which the num* 
ber executed bears to those convicted is, per-j 



haps^ as one to twenty : and if we proceed still 
further, and, laying out of the account burgla- 
ries, highway robberies, horse-stealing, sheep- 
stealing, and returning from transportation, 
confine our observations to those larcenies, un- 
accompanied with any circumstance of aggra- 
vation, for which a capital punishment is ap- 
. pointed by law, such as stealing privately in 
shops, and stealing in dwelling-houses and on 
board ships, property of the value mentioned 
in the statutes, we shall find the proportion of 
those executed reduced very far indeed below 
feat even of one to twenty. 

This mode of administering justice is sup- 
posed by some persons to be a regular, matured, 
add well-digested system. They imagine, that 
the state of things which we see existing, is ex- 
aetly that which was originally intended- that 
laws have been enacted which were never meant 
to be regularly enforced, but were to stand as 
©bjects of terror in our statute-book, and to be 
called iiito action oilly occasionally, and under 
extraordinary circumstances, at the discretion 
of the judges. Such being supposed to be our 
criminal system, it is not surprising that there 
should have been found ingenious men to defend 



and to itpplaiid it. Nothing, however, can be 
foone erroneous than this notion. Whether the 
practice which now prevails be right or wrong, 
whether beneficial or injurious to the commu- 
nity, it is certain that it is the effect not of de* 
sign, but of that change which has slowly taken 
place in the nia&ners and character of the na^ 
tion, which are now so repugnant to the spirit 
of these laws, that it has become impossibly to 
carry them into execution. 

There probably never wa^ a law lijade ia thin 
country which the legislature that paissed it .did 
not intend should be strictly enforced. Even 
the Act of Queen Elizabeth, which mlad^ it a 
capital offelice for any person abov^'the age of 
fourteen to be found associating for a month 
with persons calling themselves Egyptians^ ths^ 
most barbarous statute, perhaps, that ever dist 
graced our criminal code, was executed down 
to the rei^ of King Charles the first, and Lord 
Hale mentions 13 persons having in his time 
been executed upon it at one assize^. It is only 
in riiodem times that this relaxation of th^ law 
Itts taken place, and. only in the course of th^ 
present reign that it has taken place to a con** 
«;id^rahle degree. If we look back to remote 



iimes^ there is reason to believe that the laws 
were very rigidly executed. The materials^ iu- 
deedy from which we can fotm any judgment 
on this subject, are extremely scanty; for in 
this, as in other countries, historians, occupied 
with recording the actions of princes, the events 
of wars, and the negotiations of treaties, have 
seldom deigiied to notice those facts from which 
can be best collected the ' state, of morals of the 
people, and the degree of happiness which a 
nation has at any particular period enjoyed. 
Sir John Fortescue, the chief justice, and af- 
terwards the chancellor of Henry VI., in a very 
curious tract on absolute and limited monarchy, 
in which he draws a comparison between Eng- 
land and France, says, that at that time more 
persons were executed in England for robberies 
in one year than in all France in seven. In the 
long and sanguinary reign of Henry VIII. it is 
stated by HoUinshed that 72,000 persons died 
by the hands of the executioner, which is at 
the rate of 2,000 in every year. In the time of 
Queen Elizabeth, there appears to have been, a 
l^eat relaxation of the penal laws, but not on 
ih6 part of the crown; and Sir Nicholas Bacon, 
•the lord keeper, in an earnest complaint which 
he makes to parliament on the subject, ssiys> 



*^ it remains to see in whose default this is;,** 
and he' adds, ^' certain it is, that her Majesty 
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leayeth nothing undone meet for her to do for 
" the etecutioh of laws;"* and it is related, that 
in the course of her reign 400 persons were 
upon an average executed in a year. 

These statements, however, it must be ad- 
mitted, are extremely vague and uncertain, and 
it is not till about the middle of the last century 
that we have any accurate information whidh 
can enable us to compare the number capitally 
convicted with the number executed. Sir Ste- 
pfaen Janssen, who was chamberlain of London, 
preserved tables of the convicts at the Old 
Bailey and of the executions. ' These tables 
have been published by Mr. Howard, and they 
extend from 1749 to 1772. From them it ap- 
pears, that in 1749 the whole number convicted 
capitally in London ^nd Middlesex was 61, and 
the number executed 44, being above two-thirds. 
In 1750 there were convicted 84, and executed 
56; exactly two-thirds. In 17^1, convicted 85, 
executed 63; about three-fourths. In the seven 
years which elapsed, from 1749 to 1756 inclu*^ 

* P'Ewes's Joum. 234. 
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siye, there were convicted 428^ executed 306: 
rather less than three-fourths^ From 17S6t^ 
1764, of 236 convicted, 139 were executed^, 
being much more thaq half. From 1764 t6 . 
1772, 457 were convicted^ and of these 233 
were executed; a little more than lialf. Fromi 
this period to 1802 there has not been published 
any accurate statement on this gubjeet; But 
from, 1802 to 1808 inclusive, there have been 
printed, . under the direction of the Secretary 
of State for the Home Department, regular 
tables of the number of persons convicted 'Ca-* 
pitally; and of those on whom the law has 
been executed ; and from these we find, tha^ 
in Xondon and Middlesex, the numbers are aaf 
follows: 

Collected. EzecvMd* . . • 



In 1802 . . 97 . . 10 


about 


l-lOth 


1803 . . 81 - - 9 


' 


l-9th 


' 1804 . . 66 ^ . 8 


about 


l-9th 


1805 - . 63 - - 10 


about 


l-6th 


1806 .< 60 - - 13 


about 


l-5th 


1807 *, . 74 - • 14 


about 


l>5tb 


1808 - - 87 . . 3 


• 


l>39t)i 



Total . 538 $7 ratber more than l-8tb 



vt 



9 

It appesQrs^^ th^reforcy that at the commencer 
melnt of the present feign^ the number of con-* 
idcts executed exceeded the number of those 
yeho were pardoned ; but that at the present 
timLe, the number pardoned very far exceeds the 
number of those who a^e executed/ This le- 
aity. I am very far from censuring ; on the con- 
trary, I applaud the wisdom as well as the hu- 
manity of it. If the law were unremittingly 
^ecuted,. the evil would be still greater, and 
many tnore lenders would escape with full 
impunity: much. fewer persons would be found 
to prosecute^ witnesses would more frequently 
withhold the truth which they are sworn to 
sp^k^ and juries would oftenef in violation of 
their oaths acquit those who were manifest!}^ 
guilty. But a stronger proof can hardly be re- 
quired than this comparison affofds, that the 
present method of administering the law is riot, 
as has been by some imagined, a system ipature- 
ly formed and regularly established, but that it 
is a practiee which has gradually prevailed, as 
the laws have become less adapted to the'^ state 
of society in which we live. 



There is no instance m which this alteratioii 
in the mode of aduoisistelriBg tbe law has been 
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more remarkable^ than in those of privately 
stealing in a shop or stable^ goods of the value 
of five- shillings^ which is made punishable with 
death by the statute of 10 and 1 1 William III.^ 
^d of stealing in a dwelling-house property df 
the value of forty shillings, for which the same 
punishment is appointed by the.statuteof.lt 
Ann, and which statutes it is now proposed to 
repeal. The exact numbers cannot, from any 
thing that has hitherto been published, be 
correctly ascertained; but from Sir Stephen 
Janssen's tables it appears, that after laying out 
of the calculation the numbers convicted; of 
murder, burglary, highway robbery, forgery, 
coining, returning from transportation, and 
fraudulent bankruptcies, there remains convict- 
ed at the Old Bailey of shop-lifting and other 
offences of the same nature, in the period from 
1749 to 1771 9 240 persons, and of those no less 
than 109 were executed. 

What has been the number of persons con- 
victed of those offences within the last seven 
years does not appear; but from the tables pub- 
lished under the authority of the Secretary of 
State, we find that within that period there 
were committed to Newgate for trial, charged 
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with the crime of stealing in dwelling-houses, 
599 men and 414 women ; and charged with the 
crime of shop-lifting, 506 men and 353 women ^ 
in all 1,872 persons, and of these only one was 
executed. 

In how many instances such crimes h^iye been 
committed, and the persons robbed have not 
proceeded so far against the offenders as even 
to have them committed to prison : how many 
of the 1,872 thus committed were discharged, 
because those who had suffered by their crimes 
would riot appear to give evidence upon their 
trial: in how many cases the witnesses who 
did appear withheld the evidence that they 
could have given: and how numerous were the 
instances in which juries found a comp^sionate 
verdict, in direct contradiction to the plain facts 
clearly established before them, we do not know; 
but that these evils must all have existed to a 
considerable degree, no man can doubt. 

Notwithsl^mding these facts, however, and 
whether this mode of administering justice be 
the result of design or of accident, there are 
many persons who conceive that it is upon the 
whole vrise and beneficial to the community. 
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It cannot, therefore, but be useful to examine 
the argument^ by which it is defended. Dis- 
cussions on such subjects are always productive 
of good. They either lead to important im- 
provements of the law, or they afford additional 
reasons for being satisfied with what is already 
established. 

It is alleged by those who approve of the 
present practice, that the actions which fall 
under the cognizance of human laws are so va- 
ried by the circumstances which attend them, 
that if the punishment appointed by the law 
were invariably inflicted for the same species of 
ctime, it must be too severe for the offence, 
with the extenuating circumstances which 
in some instances attend it, and it must in 
others fall far short of the moral guilt, of the 
crime, with its accompanying aggravations: 
that the oiUy remedy for this, the only way in 
which it can be provided that the guilt and the 
punishment shall in all cases be commensurate, 
is to announce death as the appointed punish- 
ment, and to leave a wide discretion in the 
judge of. relaxing that severity, and substituting 
a milder sentence in its place. 
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If this \>e a ju$t view of the subject, it would 
render the system more perfect, if in no case 
specific punishments were enacted, but it were 
always left to the judge, after the guilt of the 
criminal had been ascertained, to fix the pu- 
nishment which he sho^d suffer, from the se- 
verest allowed by our law to the slightest pe- 
nalty which it knows : and yet what English- 
man would not be alarmed at the idea of living 
under a law which was thus uncertain and un- 
known, and of being continually exposed to 
the arbitrary severity of a magistrate ? All men 
would be shocked at a law which should declare 
that the offences of stealing in shops or dwelK 
ing-houses, or on board ships, property of the 
different values mentioned in the several sta- 
tutes,' should in general be punished with trans- 
portation, but that the King arid his judges 
should have the power, under circumstances of 
great aggravation, respecting whidh they should 
be the sole arbiters, lo order thiat thie offender 
should suffer death ; yet such is in practice the 
law of England. 

In some respects, however, it would be far 
better that tliis ample and awful discretion 
shouM be formally vested in the judges, than 
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that the presetit practice should obtain ; for it 
would theti be executed under a degree of re- 
sponsibility which does not now belong to it. 
If a man were found guilty of having pilfered 
in a dwelling-house, property worth forty shil- 
lings, or in a shop that which was of the value 
only of five shillings, with no one circumstance 
whatever of aggravation, what judge whom the 
constitution had intrusted with an absolute dis- 
cretion, and had left answerable only to public 
opinion for the exercise of it, would venture for 
such a transgression to inflict the punishment 
of death : but if in such a case, the law having 
fixed the punishment, the judge merely suffers 
that law to take its course, and does not inter- 
pose to snatch the miserable victim from his 
fate, who has a right to complain ? A discre- 
tion to fix the doom of every convict, expressly 
given to the judges, would in all cases be most 
anxiously and scrupulously exercised ; but ap- 
point the punishment by law, and give the 
judge the power of remitting it, the case imme- 
diately assumes a very different complexion. 
A man is convicted of one of those larcenies 
made capital by law, and is besides a person of 
very bad character. It is not to such a man: 
that mercy is to be extended ; and, the sentence 
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of the law denouncing deaths a remission of it 
mast be called by the name of mercy ; the man^ 
therefore^ is hanged ; but* in truth it is not for 
his crime that he su£fbrs death, but for the bad-^ 
ness of his reputation. Another man is sus- 
pected of a murder, of which there is not legal 
evidence to convict him ; there is proof, how- 
ever, of his having committed a larceny to the 
amount of forty shillings in a dwelling-house, 
and of that he is convicted. He, too, is not 
thought a fit object of clemency, and he is 
hanged, not for the crime of which he has been 
convicted, but for that of which he is only sus- 
pected. A third upon his trial for a capital 
larceny attempts to establish, his innocence by 
witnesses whom the jury disbelieve, and he is 
left for execution, because he has greatly en- 
hanced his guilt by the subornation of perjured 
witnesses. In truth, he suffers death, not for 
felony, but for subornation of perjury, although 
that be not the legal punishment of this of- 
fence. 

If so large a discretion as this can safely be 
intrusted to any magistrates, the legislature 
ought at least to lay down some general rules to 
direct or assist them in the exercise of it, that 
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there might be, if not a perfect uniformity iii 
the administration of justice, yet the same spirit 
always prevailing, and the same maxims alway^ 
kept in view; and that the law, as it is executed, 
not being to be found in any written cddc, 
might at least be collected with some degree of 
certainty from an attentive observation of the 
actual execution of it. If this be not done, if 
every judge be left to follow the light of his 
own understandingj and to act upon the princi* 
pies ^nd the system which he has derived partly 
from his own observation, and his reading, 
and partly from his natural temper and his 
early impressions, the law, invariable only in 
theory, must in practice be continually shifting 
with' the temper, and habits, and opinions of 
those by whom it is administered. No man can 
have frequently attended our criminal courts, 
and have been an attentive obsen^er of what 
was passing there, without having been deeply 
impfessed with the great anxiety which the 
judges feel to discharge most faithfully their 
important duties to the public. Their perfect 
impartiality, their earnest desire in every case 
to prevent a failure of justice, to punish guilt, 
and to protect innocence, and the total absence 
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wiih theni oC - all distinctions., between the rich 
mA the poor^ th^ powerful and the unprotected^ 
X^ matters upon which aU men are agreed. In 
jthese particulars the judges are all actuated by 
ODie spjrity and the, practice of all of them is 
uniform. Bujk in seeking to attain the same ob- 
ject^ they frequently do, and of necessity must^ 
-from, the variety of opinions which must be 
found in, different men, pursue very different 
courses. The same benevolence and humanity, 
understood in a more con6ned or a more en- 
larged sense, will determine one judge to par- 
don and aiiother to punish. It has often hap- 
penied, it necessarily must have happened, that 
^e very same circumstance which is considered 
by one judge as matter of extenuation, is deem- 
ed by anqther a high aggravation of the crime. 
The former good character of the delinquent, 
his having come into a country in which he was 
a stranger to commit the oHence, the frequency 
or the novelty of the crime, are all circumstances 
which have been upon some occasions consider- 
e4 by different judges in those opposite lights : 
and it is not merely the particular circumstances 
attending the crime^ it is the crime itself, which 
difip^ent judges sometimes consider in quite dif* 
$^nt points of view. 
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folk circait^ a larceny was QooMtiUted: bj- Iw^ 
men in a poultry* yard, but only one of them Wiil 
apprehended; the other having escaped intO' -4 
distant part of the country, had duded sdl pur^ 
suit. . At the next assizes the s^rehended thief 
;(iras tried and convicted; but Lord Leughbo*. 
rough, before whom he was tried, thinking th^ 
offence a very slight one^ sentenced him only 
to a few months imprisonment. 'Hie news ^ 
this sentence having reached the accomplice iij 
his retreat, he immediately returned, and $ur*^ 
rendered himself to- take his trial at the^ nexfr 
assizes. The next assizes came; but, unfortu-s' 
nately for the prisoner^ it was a different judge 
who preside ; and still more unfortunately,; 
Mr. Justice Gould, who happened to be thi^ 
judge, though of a very mild and indulgent 
disposition, had observed, or thought he had ob- 
served, that men who set out with stealing* 
fowls, generally end by committing the most 
atrocious crimes ; and building a sort of system 
upon thi& observation, had made it a riUe tor 
punish this offence with very great severity, ah<J 
be accQrdirigly, to the great astonishmait of 
this unhappy man, seuatenced him to be trans- 
ported. While one was taking his departure 
for Botany Bay, the term of the other's impri- 
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mmmej^ bad e^ipired ; and wkat mu^t have been 
t^ notions tvhich that little -public, who Witr 
nessed and cfompared these two examples; form- 
ed of our system of criminal jurisprudence ? 

m m 

Iti this uncertain administration of justice^ 
not only different judges-act upon different prin-t 
eiples, but the same judge, under the same cir- 
cumstances, acts differently jat different $imes« 
It has been observed, that in the exercise of 
this judicial discretion, judged, soon' after their 
piromotion, are generally iliciined to ^e at le- 
nity; and that tl^ir: practical prii)cipleB altefi 
or, as it is commonly expressed, they become 
more severe as they become more habituated to 
investigate :the details of human misery and hu- 
man depravity. 

• - . . ' > 

Let us only reflect how all these fluctuations 
of opinion and variations in practice must- ope-^ 
rate upon that {lortion of mankind, who are 
rendered obedient to the law only by the terror 
of punishment. After giving full weight to 
all the chances of complete impunity which 
they can sugg^t to their minds, they have be* 
vidris to' calculate upon the probabilities which 
there are, after conviction, of th^ir escaping a 

C2 
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Mirere pomrimimit $ to specBlate iqpoa wliat 
judge will go the circuit, and ttpon the praspect 
<tf ite being one of those who have been recent-* 
\y elerated to the bench. As it has been truly 
obsenredy that most men are apt to confide in 
their swpposeA good fortune, and to miscalcu- 
late as to the number of prizes which there 
are in the lottery of life, so are those dissolute 
and thoughtless men, whose evil dispositions 
penal laws are most necessary to repress, much 
too prone to deceive themselves in their specu- 
lations upon what I am afraid they accustom 
themselves to consider air the lottery of justice. 

Let it at the same time be remembered, that it 
is universally agreed^ that the certainty of pu-- 
nishment is much more efficacious than any se- 
verity of example for the prevention of crimes. 
Indeed this is so evident, that if it were possible 
that punishment, as the consequence of guilt, 
could be reduced to an absolute certainty, a 
Very slight penalty would be sufficient to pre- 
vent almost every species of crime, except those 
which arise from sudden gusts of ungovernable 
passion. If the.restoration of the property stolen^ 
and only a few weeks, or- even a few days 
imprisonment^ were the unavoidable conse- 



queiioe of tfaeft^ ho theft would lever be com-e 
mitted. '. No man would steal what he was. sure 
that he oould not keep; no man would, by 
a voluntary act, deprii^ himself of his lit 
berty, though but for a few days. It is the 
desire of a supposed good which is the incen-^ 
tive to every crime : no crime, therefore, could 
exist, if it were infallibly certain that not 
good, but evil must follow, as an unavoidf* 
able consequence to the person who com^ 
mitted it. This absolute certainty, however, is 
unattainable, where facts are lo be ^cert^ined 
by l^uman testimony, and questions, are to 4>e 
decidiad .by human judgments. All that can be 
done is, by a vigilant pplicCj by rational rules of 
evidence, by .dear laws, sM^d by pfinifthinents 
prc^ortioned to the guilt of the offender, tp ap^ 
proach as nearly to tha^t certainty c^ buman 
imperfection will ^dmit. 

There is another point of view in which this 
matter may be considered; and which will 
4nake it evident that it would.be more expediesit 
that the judges should have the power vested in 
them by law, of appointing the . punishn^ent of 
^very offisnce after it had been established with . 
dUi its circumstaiicesinpiroof, and of psoportioqr 
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ing the particular nature and degree 6f the pi]> 
nishment to those circumstances^ than that^ for 
such offences as I am speaking of, so severe a 
punishment should be fixed by law, with a 
power l6ft in the judges according to circtmEi- 
stances, to relax it. In the former case it is 
l^ighly probable that the discretion would in 
practice be exercised by none but the judges, 
that is, by magistrates adcu^omed to judicial 
inyestigations, fully aware of the importance 
^f the duties which they are called . oh to dis^ 
charge, and who from the eminencie of their 
stations, are, and cannot but be Sensible, that 
they ate under a very great degree of responsi^ 
Irility to the public. According to the prac- 
tice whidh now prevails, this most important 
discretion is constancy assumed .by persons to 
mhota the ccN^stitutioh has hot intrusted it, and 
to whom it certainly cannot with the same 
safety be intrusted; by prosecutors, by juries. 
Slid by witnesses. Though for those thefts 
which are made capital l^ law, death is seldom 
ia praptice inflicted; y^ as it ir the legal ap- 
(pomted punishment, prosecutors, witne8seift,'aiid 
juries, consider death as that which,' if it will not 
•iHth ceftainty, yet possibly may be the conse- 
ifitelice, of ibe sa^etal pfirts which they have to 



*jjt. in tjhf jwdiifiiaVprQceedmg; and .they act 
iJmr p^rtu ac4?ordi9g;ly, . though th^yneyer can;^ 
^ thi$ m^irecjf w£^y^ take upon themselves to 
pCeyeQ^ th^: f xequtipft of the law^ without aban- 
doning tbieir 4uty^. and. in the case of jurymen 
end witnesise^y . without a . violation of thek 
oathg**. 

. There is still another view which m^y.he 
taken of tfaissubject^ and which is perhaps more 
important than those which haye been already 
considered. The sqle object of human punish-^ 
ments^it is admitted, is the prevention of crimes; 
and to this end^ thjey. operate principally by the 
terror of example.. In the present sy stem> how- 
ever^. the benefit of example is entirely lost^ 
for. the real cau^e of the convict's execution. is 
not declared, in his sentence^ nor is it in any 
other mode published to the world. A man is 
publickly put to deaths All that is told to the 
spectators of this tragedy, and to. that, part of 
the public who hear or who jead of it, is, that he 
stole, a. sheep, or five shillings worth of goods pri- 
vately in a shop, or that he pilfered to the value 
of foily diillings from his employer in.a dwellings- 
lu)U8e9 and ihey ar& leflb in total ignorance that 
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the criminal produced upon his trial perjured 
witnesses to prove an alibi^ or some other de-^ 
fence, and that it is for that aggravation o(^ 
his crime that he suffers death. The example' 
cannot operate to prevent subornation of wit- 
nesses to establish a false defence, for it is hot 
known to any but those who were present at the 
trial, that such was the offender's crime ; neither 
can it operate to prevent sheep-stealing, or 
privately stealing in a shop, or larceny in a^ 
dwelling-house, because it is notorious • that 
these are offences for which, if attended with no 
aggravating circumstances, death is not in prac-. 
tice inflicted. Nothing more is learned from 
the execution of the sentence, than that a man 
has lost his life because he has done that which 
by a law not generally executed, is made capi- 
tal, and because some unknown circumstance 
or other existed either in the crime itself, or in 
the past life of the criminal, which in the opi-^ 
nion of the judge who tried him, rendered him a 
fit subject to be singled out for punishment. 
Surely if this system is to be persevered in, the 
judge should be required in a formal sentence 
to declare why death is inflicted, that the suffer- 
ings and the privations of the individual might be 
rendered useful to .^ci^ty in deterring others 
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fix>m acting as he has done/ and drawing cfn^ 
themselves a similar doom. The jud^e would 
tmdonbtedly be required' to do this if the discre- 
tion which he exercises in poiht of fact, were 
expressly confided to him by law. But unfor- 
tunately, as the law stands, he is supposed not 
to select for capital punishment, but to deter- 
mine to whom mercy shall be extended; although 
these objects of mercy, as compared with those 
who suffer, are in the proportion of six to one.^ 
Were recorded reasons to be required of the 
judge, it will be said, they must be his' reasons 
for extending mercy, which is his act, not hiis 
reasons for inflicting punishment, which is the 
act of the law: an additional proof of the 
mischief which results from leaving the theory 
and the practice of the law so much at vari«^ 
ance. 

In truth, where the law which is executed is 
different from that which is to be found in the 
written statutes^ great care should be taken to 
make the law which is executed known, because 
it is that law alone which can operate to the 
prevention of crimes. An unexecuted law can 
no more have that effect, than the law of a fo- 
reign country ; and the only mode that can i>9 
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ildopted for making knowh the law whicb ift 
ekecuted, is that of stating in a written 9e&ten<^ 
the circumstances which have rendered . tbd 
erime capital. Such written sentences^ like th<^ 
reported decisions upon the common law^ would 
iMand in the place of statutes. It must^ howeverj 
be admitted, that it would be still more desirable^ 
that instead of having recourse to such substi^ 
tutes, the law should he embodied in writteii 
statutes. 

' Another consequence of the present s^steni 
is, that it deprives juries of the most important 
df their functions, that of deciding upon facts 
6n which the lives of their fellowf subjects are t« 
depend. The circumstance of aggravation^ 
whatever it be, for which the judge inflicts the 
punishment of death, in reality constitutes the 
crime for which he suflFers. If, for example, the 
judges -made it an invariable rule to leave for 
ekecntion every man convicted of highway-rolK 
bfery, who had struck or done apy injury to the 
person of the party robbed, and to inflict only 
th^ punishment of transportation^ for robbery 
finmttended with 4such violence^ the effect 
w^d be the same as if the crimes of mere 
fo^MN^y^ dnd of robbery with viojence offered to 



ttie person^ M distinct in themselves, yttntAim 
tingtiiiAed by written laws, and. were made pu-^ 
ni^hable, the <<me with death, and the other with 
transportation. The effect would be the same 
with respect to the punishments, but by no 
means the same with respect to the mode of 
trial. Because if the law bad considered <th6M 
as distinct ofiences, it would be the provimcis^'^ 
the jury to decide whether the circumstance <tf 
aggravation, which altered the nature and de^ 
scription of the crime, did or did not exist; 
whereas in the present system, it is the judge 
alone on whom that important office is devdlvedt 
The fact of violence may in his opinion be esta^ 
blished, though the jury may have withheld all 
eriedit from the witness who swore it. That fact 
has probably not been investigated with the 
same accuracy as the other parts of. the casi^ 
because it is to constitute no part of the finding 
of the jury. It is in truth aUogethen immaterial 
ta the verdict which theyi have to^ pnohounce; 
which is merely whether the prisoner be gui!lte3^ 
or not guilty of the robbery. The same obser- 
vation may be made upon every other cirtMmu- 
istatice of aggravation which ;decide8 the : fatife 
of convicted criminals ; the judge necessarily 
acts upon has own' opinioii 0f 'th^ elddenoe' by 
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which these circumstances are supported, an^ 
he sometimes proceeds upon evidence not gtreti 
in open court, or under the sanction of an 
oath. 

With all the objections, however, which there 
are to this mode of administering justice, it has 
long prevailed, and consequently it has many 
defenders. Among those there is none whose 
arguments deserve more attention than Dr. Pa- 
ley, not so much on account of the force or in- 
genuity of those arguments, as of the weight 
which they derive from the respectable name of 
the writer who uses them. Every thing that is 
excellent in the works of such a man, render^ 
his errors, where he falls into error, only the 
more pernicious. Sanctioned by his high au- 
thority, they are received implicitly as truths by 
inany persons who, if they met with them in a 
writer of inferior merit or reputation, would 
not fail to canvass them, and to detect their 
fidlacy. . 

- Dr. Paley sets out by observing,* that " there 
*^are two methods of administering penal justice, 

* Prin. rf Moral and Poiit, PhiL vol. ii. p. 381. 17th edit. 



•^The first assigns capital punishment to ftw 
'^ offence&5 and inflicts it invariably ; the secood 
^^ assigns capital punishment to many kinds ol 
^f offiencesy but inflicts it only upon a few exam- 
'^ pies of each kind/** This implies that there 
are only two methods of administering penal 
justice^ and that a government has only to chuse 
between invariably and inflexibly inflicting 
death in all cases in which the law has appoint* 

• 

cd it as a punishment -, or giving to its magis*^ 
trates that wide discretion which we find them* 
invested within this country. A terrible altera 
native indeed it would be, if governments^ were 
really reduced to it. But it is very inaccunitt 
to represent these as the only methods of ad» 
ministering penal justice. It may be^ and iu 
most countries it is, so administered^ that in ge^ 
neral the punishment assigned by the law is 
inflicted^ but in rare instances it is remitted by 
the clemency of the executive . magistrate ^ m 
other words, generally the law is executed, aaA 
the non-execution of it forms an exception to 
that general rule. It may be, and in some coun- 
tries it has for many years been, so administered^ 

*NoteB. 



30 



iktt ^ath ha^ not in any case been infiietedl be^ 
ifl4^ not in any case appointed by the lavr« 



in '/- i 



. r,f f . ,The preference of that method/' whick w 
adopted in England, ^^ to thd other, seems^'^ he 
teys? ** to be founded in the consideratioti^ that 
<f the selection of proper objects for ciqpitai pUn 
*f nishment principally depends upon circnnKi 
^^ stances which, however easy to perceiveineack 
*.^; particular case, after the crime is committed, il 
^f{ i&impossibleto enumerate or define beforehand ) 
^^or.to ascertain, however, with that exactnes 
{fiVdikkik is requisite in legal description." K 
tbiftn^pi?09enftation lie correct, this is a discr^mi 
nOnch wver can be exercised by any known of 
iiirtaia futes ^ for the same rules which would 
g0f €ffli ithe exercise of the discretion, might de^ 
termiUe and fits beforehand the different gradar^ 
tionli of offence, and the correspionding gradan 
trons of punishment. Not only, therefore, ac** 
cording to Dr. Paley, is- this discretion necea- 
sary, but it must necessarily be exercised in tbe 
most arbitrary manner. But why, it may Wdl 
1^ asked, cuinot circumstances, which^ are of 
such a nature that they are to determine whe« 
ther a man shall suiSbr deatih or not, be pointed. 



onVijfM9]^kf3twe\y and .j>aarticulariai^ it! umitBii^ 
litws ?! Being easily perceived afbsp the actihai; 
beea done> it cannot be difficult to express them> 
in words before the act is committed. It is as 
esmy to say .in: the form of a lairy that whoever 
does such an., act^ attended with^ such circum^^ 
stances^<d)aU suffer deiath, as, to say in the form' 
of :a. se&tence^ that because an individual named' 
has done such an act, attended with ^uch oir* 
dtmstances^i: he / shall suffer death. Dr. Paley> 
se!em$ to assume that it is indispensably necessary 
that V proper objects for capital punishment 
should be ^elect^d by those to whom the admi«^ 
nistration of justice is intrusted. Whereas, itt> 
tmtki the. only proper objects of capital punii^^^ 
mi^nt are those who have committed acts which 
the: public security requires should be punished 
wijihdeath, and o/Z who, have done such acts^^ 
sM[€t il^e: proper.) objects : of jsuch punishmentw* 
Tha lawn should be so^ framed, that upon none- 
but those r: can death be .inflicted ^i or in-otheft^^ 
woijJsi that: capital punishment should never be . 
resorted to .but where the. public security, re* 
quires it.f.ThQre niseds no selection, of objects^ 
for f punishment^ in those who administer the 
law^ the law itself haB made the selection. If 
there is to be any selection by those ^Vhc? a!d- 
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minister thelaw, it ought to be a sdection of 
the few to whom mercy is to be extended, and 
not of a few on whom punishment is to fall. 

** Hence/* he continues, ^* although it be ne- r 
cessary to fix by precise rules of law the boun- 
dary on one side, that is, the limit to which 
the punishment may be extended." — But, in 
truth, the boundary on the side of severity is' 
fixed by nature, not by law. With the life of 
the offender, all human power over him must 
necessarily cease; the legislature, therefore, 
which authorizes the magistrate to take away a 
subject's life, cannot be said to have fixed a 
boundary which his severity cannot exceed* 
When the learned author, therefore, observes, 
that it is necessary to fix by rules of law the 
boundary on one side, one can only conjee*^ 
tnre that he meant, that it is necessary to fix by 
rules of law, in what cases this unbounded dis* 
cir^tion of its magbtrates may be exercised.^ 



* Itis» indeed^ not a little surprising^ that this same author 
thodd in other parts of his work have said, p. 307, *' In the 
** miktiw of punishment, the power of the crown, and of ^ 
^ thrxfliagistrate appointed hy the crown, is confined hy the 
fttciMe limitations/' 
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*' The exerciise of lenity,'* he says, " may, 
without danger, be intrusted to the executive 
magistrate. " Without danger, perhaps, of be- 
ing too often exercised J but with great danger in 
such a system as he is^ defending, that of *^ laws 
^^ never meant to be carried into indiscriminate 
*^ execution, but whose severity the legislature 
" trusts will be relaxed as often as circumstances 
** of aggravation are wanting in the crime/'* 
with very great danger, that it may not be exer- 
cised sufficiently often. The magistrate who has 
the power of exercising this lenity, has also the 
power of not exercising it, and the non-exerci$e 
,of it, is, let it be remembered, nothing less than 
inflicting deathv 

r.^^ Whose [i.e. the magistrate^} discretion 
** will operate upon those numerous unforeseen, 
•^mutebte, and indefinite circumstances, both of 

'*' the crime and the criminal, which constitute 

. . -• . ' ^^ 

^f or qualify the malignity of each offence." The 
circumstances then, according to this writer, upon 
which a criminal's life is to depend, are of such 
a nature, that they cannot be foreseen, fixed, or 
defined, and yet it is^^in respect of those circum- 
stances that the forfeiture of his life is to be 
exacted. It is. not for the offence described in 

* P. 285. 
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the law, but for an unforeseeable undefinabfe 
crime^ that hie suffers death ; and yet the very 
writer who approves of .this, and justifies 
it, has himself told us, but a few pages before,* 
that '^ the end of punishment is the prevention 
" of crimes," and that " that which is the cause 
'^ and end of the punishment, ought to regulate 
'" the measure of its severity." 

•' Without the power of relaxation lodged in 
"a living authority," Dr. Paley adds in the 
passage I am commenting on, " either some 
^^ offenders would escape capital punishment 
** whom the public safety required to i^uffer^ 
" or some would undergo that punishment 
" where it was neither deserved nor necessary.*' 
—What the public safety requires is, that 
.crimes should be prevented by the dread of 
death, whenever the dread of a less evil wiU 
not be efficacious. In no other way can the 
public safety require the death of any indi- 
viduaK For with respect to the mischief 
^which the individual himself might do, it may 
always be guarded against by secure imprison- 
ment; the real question therefore is, whe- 
ther the exercise of this power of relaxing 
the law is better calculated to prevent crimes^ 

* p.974--^275. 
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than the constant ahd regular execution of 
known laws 3 and it is a question which one would 
suppose could hardly be of difficult solution^ for 
those who think with Dr. Paley, that " the 
" certainty of punishment is of more conse- 
" quence than the severity."* 

• '' ' 

«« —or some would undergo that punishment 
" where it was neither deserved nor necessary.'* 
By this distinction it should seem, that in the 
opinion of this writer, the punishment of death 
is sometimes deserved when it is not necessary, 
and is sometimes necessary when it is not de- 
served. This distinction, however, seems to be 
founded upon the most erroneous notions of 
criminal: law. It is upon the ground of necest 
sity alone, that the inflicting* death as a punish-^ 
ment can ever be justified. What, indeed, 
are the ideas which this writer means to convey 
by the terms "deserving this punishment," 
and by those of " meriting the punishment of 
death," which he uses in the following page, it 
is extremely difficult to conjecture. One would 
suppose, indee(J,' that he entertained some vague 
notion of ** the satisfaction of justice," or of 
^' the retril)ution of so much pain for so much 

* P. 306. 
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** guilt," if he had not himself formally, at the 
outset of his dissertation upon crimes and punish- 
ment, protested against such being in any case 
*^ the motive or occasion of human punish- 
'f ment."* 



The evil, it seems, to be guarded against, is 
that of the punishment of death being sometinies 
inflicted where it is neither deserved or necessary. 
Now, in whatever sense these words be used, it 
is most certain, that that evil still must continue 
where the exercise of lenity is to depend upon 
human, that is, upon fallible judgments. We 
know almost with certainty of some cases^ 
that . if they were submitted to the discretion 
of two diiFerent individuals, one would be for 
exercising lenity, and the other for enforcing 
the law, each acting from the best of motives,, 
each satisfied that he had conscientiously dis- 
charged his duty, the one by executing the law, 
the other by extending mercy ; and who shall 
presume to say which of them has " suffered an 
offender to escape capital punishment, whom 
the pubHc safety required to suffer;" and* 
** which has inflicted that punishment where it 
** was neither deserved nor necessary ?" 

* p. 8T5. 
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*' If judgment of death," continues Dr. Paley, 
"^^ were reserved for one or two species of crimes 
only, which would probably be the case if 
that judgment were intended to be executed 
without exception ; crimes might occur of 
the most dangerous example, and accompa- 
^* nied with circumstances of heinous aggrava- 
V jfcion, which did not fall within any description 
'^ of offences that the law had made capital, and 
'^ which consequently could not receive the pu- 
*^ nishment their own malignity and the public 
^* safety required." Undoubtedly if it were in- 
tended that the laws should be executed, we 
should not in an age which persuades its^elf that 
humanity is amongst its peculiar characteristics, 
see the punishment of death affixed to so long a 
catalogue of crimes as appear in the English 
statutes ^ but yet no reason can be assigned, as 
long as death is retained in our law as a punish- 
ment^ why it should not, in laws meant to be ri- 
gorously executed, be the appointed punishment 
for crimes *^ of the most dangerous example, ac- 
companied with circumistances of heinous ag- 
gravation." What danger could there possi- 
bly be that we should lessen the power of inflict- 
ing punishment on crimes of most dangerous 
example, accompanied with circumstances of 
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heinoHS aggravation, by striking out of the sta- 
tute book the acts which inflict death on the 
crimes of privately stealing to the value of five 
shillings in a shop, of stealing forty shillings* 
v^^orth of property in a dwelling-house, or of 
stealing cloth from bleaching grounds ? 

'* What is worse," he adds, " it would be 
*' known beforehand that such crimes might be 
" committed without danger to the offender's 
" life." If this be an evil, it is an evil that the 
law should be known, or that there should be any 
law at all ; for unknown laws are the same as 
non-existing laws. It is a necessary consequence 
of knowing what actions are punishable by law, 
that it should also be known what a man may 
do without fear of punishment ; and it is not a 
little extraordinary, that in a country in which 
men have been accustomed to think that one of 
the greatest political blessings they enjoyed, was 
that they lived in the security which known and 
certain laws afforded them, we should be told 
by a writer of such high character and such ex- 
traordinary merit as Dr. Paley, that it is a good 
that laws be not known, because if known, thejr 
inight be evaded. 

Undoubtedly it would be ^ great mischief if 
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ftctions dangerous to the public safetjr coul4 be 
committed with impunity^ and much more» if, in 
the language of this writer, "men could adven- 
ture upon the commismm of enormous crimes 
from a knowledge that the law had not provid- 
** edfor their punishment."* But what must be 
the character of that code of laws which leaves 
auurmous crimes without punishment provided 
for them ? and what other remedy is there for this 
evil than that which Dr. Paley himself recom- 
mends, when he reprobates the use of acts of 
attainder an^ bills of pains and penalties ? " Let 
the legislature, admonished of the defect of 
the laws, provide against the commission of 
*^ future crimes of the same sort."t 

The terms, " enormous crimes," and " heinous 
^* aggravations," are of so vague and indefrnite a 
nature, that it is not possible to ascertain with 
accuracy in what sense they are here used; but 
understanding them in their comnion and popu- 
lar acceptation to mean actions of great moral 
depravity, it is not easy to understand how the 
punishment of them is secured by the system 
which Dr. Paley defends. On the one hand,, 
it is not at all evident how the stealing privately 

* P.284. tP.2S9. 
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in a shopy or thestealing from bleaching groundi?, 
or the stealing of sheep, can nnder any circunot* 
stances be considered as an enormous crime, or 
accompanied with heinous aggravations : and on 
the other it must be admitted, that sanguinary as 
our law is, numerous as are our capital offences, 
wide, to use Dr. Paley's own metaphor, wide as 
the penal net is spread, there are many acts of 
the greatest moral depravity for which ndther 
the punishment of death nor any other punish- 
ment of great severity is provided. A guardian 
who has defrauded his ward of the property with 
which he was intrusted for her benefit, and who 
has besides seduced her and turned her out upon 
the world a beggar and a prostitute; a man 
who being married, has concealed that fact, and 
having gained the affections of a virtuous woman^ 
has persuaded her to become his wife, know- 
ing at the same time that the truth cannot long 
be concealed, and that whenever disclosed it must 
plunge her into the deepest misery, and must 
have destroyed irretrievably all her prospects 
of happiness in life ; has surely done that which 
better deserves the epithet of enormous crime^ 
accompanied with heinous aggravation, than a 
butler who has stolen his master's wine. It is 
pot a great many years ago since an attorney 
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made it a practiccy which for 3ome tiine he car- 
ried on successfully, to steal men's estates by 
bringing ejectments, and getting some <rf hfer 
confederates to personate the proprietors, and let 
judgment go by default, or make an ineffectual 
defence; the consequence was, that he was 
put into possession by legal process, and before 
another ejectment could be brought, or the 
judgment could be set aside, he had swept away 
the crops, and every thing that was valuable on 
the ground. If for this any punishment be pro- 
vided by law,* it is one far less severe than for 
the crime of petty larceny. That any of the 
actions which I have mentioned^ merit the pu- 
nishment of death, I certainly do not affirm. I 
have no criterion, and the learned author has 
furnished me with none by which to determine 
how death is deserved ; but I am sure that steal- 
ing a few yards of ribbon or of lace in a shop, 
is an offence far below them in the scale of mo- 
ral guilt. 



" On the other hand, if to reach these 
possible cases, the whole class of offences 
to which they belong, be subjected to the 






^ Perhaps under the notion of conspiracy this might be in- 
dictable, but certainly under no other. 
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** pains of death, and no power of remitting 
^* this severity remains any where, the execu- 
** tion of the law will become more sangui- 
*^ nary than the public compassion would en- 
dure, or than is necessary to the general 
security." This is an argument to prove 
that a power of pardoning ought to exist some- 
where,* but that is a proposition which has 
Qot been disputed, and which has really no ap- 
plication to the question whether the English 
system be better or worse than that which pre- 
vails in other countries. The suppositipn, that 
there is no other alternative than that of exclud- 
ing the power of pardon altogether, or preserv- 
ing such a code of laws that pardons must ne- 
cessarily be much more frequent, even in the 
proportion of ten to one, than the execution of 
the law, exists only in the imagination of 
this writer j and yet his whole defence of the 
present prevailing system is founded upon this 
supposition. 

** The law of England is constructed upon a 
''* different policy." Not the law of England^ 
but the practice which in the administration of 
criminal law prevails in England. A practice 

* Note C. 
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which is in truth an almost continual suspension 
and interruption of the law. 






By the number of statutes creating capital of- 
fences, it sweeps into the net every crime, which 
*^ under any possible circumstance may merit 
^* the punishment of death." If this be effected 
at all, it certainly is not by the number of statutes 
that it is effected. One single act, taking away 
the benefit of clergy from all felonies, would have 
done this much more effectually than a multi- 
tude of statutes, some applying to the different 
articles which may be stolen, and others to the 
different places in which the crime may be com- 
mitted. But, independently of this observation, it 
is really very difficult to collect the meaning of 
this passage; admitting that the stealing of a sheep 
or a horse, may, under some possible circum- 
stances, merit the punishment of death, how are 
we to comprehend that there are no posidble 
circumstances that imagination can suggest, 
which would make the stealing of a hog or an 
ox deserving of the same fate ? It mast, too, 
greatly astonish one, that any person who had 
possessed himself of the catalogue of capital 
offences to be found in our law, long as it is, 
and who had reflected upon the actions which 
take place even in the ordinary intercourse of 
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mankind, could ever have affirmed, that there 
was no act of gross immorality or highly inju- 
rious to society, which might not by the present 
existing law of England be punished with deaths 
or which, in the language of this writer, is not^ 
swept into the net. There is nothing surely 
in this sentence that any one can approve, unless- 
it be the happy choice of the metaphor. None 
indeed could have been found, which could 
have more forcibly described the situation of 
a man, who, taking his notion of law from what 
he sees executed, and therefore thinking that^ 
the offence which he had committed could only 
subject him to imprisonment or transporta- 
tion, finds to his surprise that he has forfeited 
his life. I remember hearing a person who had 
been present at a trial, describe the astonish* 
ment which was expressed in the language, and 
painted in the countenance of a wretch, who 
was convicted of stealing his master's wine, at 
finding that the sentence pronounced upon him 
was that of death, or to use the language of 
Paley, at finding himself inextricably entangled 
in the fatal net. Fatal indeed it was to him, for 
the judge left him for execution, 

• • ■ . 

** When the execution of this sentence comes 
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** to be deliberated upon." — It should be obser- 
ved, that with the exception of prisoners tried at 
the Old Bailey, these are not the joint delibera- 
tions of a council, or even the consideration of dif- 
ferent cases by the same individual, who would, 
probably, be always governed by the same prin- 
ciples, but the separate deliberations of diflfer- 
ent individuals, having no common rule or 
standard to refer to, all, indeed, equally im- 
pressed with the importance of their duty, and 
actuated by the same desire to discharge it pro- 
perly, but having each his own peculiar notions 
of the general character or particular aggrava- 
tions of each offence. 

" A small proportion of each class are singled 
^* out, the general character or the peculiar ag- 
" gravations of whose crimes render them fit ex- 
" ampins of public justice." But where the ge^ 
neral character of the crime is such as to render 
it a fit example of public justice, how can the ne- 
cessity for the exercise of this discretion exist? 
The general character of a crime surely cannot 
be considered as one of those "circumstances 
" which it is impossible to enumerate or define 
" beforehand," or even which cannot be " as- 
" certained with that exactness which is requi- 
'* site in legal description," and yet it is upon 
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the supposed existence of circumstances easy t^ 
be noted after the crime has been cbnimitted, but 
impossible to be beforehand defined, that the 
writer's defence of this system is principally 
folinded. 

In what indeed consists the difficulty of mark- 
ing out in genersd laws, the peculiar aggravations 
of crime which ought to be attended with aggra* 
yation of ptmishment. Dr. Paley has left alto- 
gether unexplained ; and, indeed, a little farther 
on,* as if to convince his readers that there is 
really no difficulty in the case, he himself enu- 
merates the several " aggravations which ought 
^* to guide the magistrate in the selection of ob- 
'** jects of condign punishment." V* These," he 
jsays, ** are principally three, repetition, cruelty, 
** and combination 3" ** in crimes," he adds, 
" which are perpetrated by a multitude or by a 
^^ gang^ it is proper to separate in the punish- 
" ment, the ripgleader from his followers, the 
^* principal from his accomplices, and even the 
" person who struck the blow, broke the lock, 
" or first entered the house,^ from those who 
"joined him in the felony." Every one of the 
aggravations here enumerated, is undoubtedly 
as capable of being clearly and accurately de^ 

* P. 388. 
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scribed, in written laws, arid as proper to foe. 
submitted to the decision of a jury, as the 
crimes themselves. 

The reason, indeed, which Dr. Paley gives for. 
considering the circumstances which he last 
mentions as aggravations whidh ought to deter- 
mine the fate of convicts, shews in the strongest 
possible light the necessity of their being stated 
in written laws. It is " riot," he says, " so 
" much on account of stny distinction in the 
*' guilt of the offenders, as for the sake of 
** casting an obstacle in the "wsy of such 
confederacies, by rendering it difficult for 
the confederates to settle who shall begin the 
** attack, or to find a man amongst the number 
" willing to expose himself to greater danger 
'* than his associates." Now, for this selec- 
tion of offenders for severer punishment to pro- 
duce the effects which are here pointed out as 
its objects, it is indispensably necessary, riot 
only that the selection should be constantly and 
invariably governed by the aggravations here 
enumerated, but that this should be made known 
to the public, and such a constant, invariable, 
and notorious * practice can be secured by no 
other means than by laying it down as a certain 
and inflexible rule in a public law. That ^ aU, 
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or that even a majority of the judges, exercise the 
tremendous discretion with which they are in- 
vested, upon the principles here stated by Dr. 
Paley, I am sure no one will pretend. That 
any one of them has adopted these principles is 
what I have never heard, and yet it is only by 
the principles being known, that the practice 
can effectuate its end. 

*''By this expedient," he proceeds, " few 
" actually suflFer death, whilst the dread and' 
** danger of it hang over the crimes of many.** 
The chance of it, he should rather have said,,' 
hangs over the crimes of many. For the dread 
of punishment to prevent crimes, punishment 
must as nearly as can be effected^ be the 
certain consequence of committing them: 
Whereas, all that is done by the administration 
of penal justice, in that method which Dr. 
Paley declares to be the best, is to make the 
punishment of death the possible, but by no 
means the probable consequence of the crime. 
The dread that the offender may have the ill 
fortune to be the one who . suffers, and not 
among the nine convicted offenders who escape*^ 
vrill undoubtedly have some, but it will be but 
a feeble, influence, towards the jprevetltioli of 
offences. 
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'^ The wisdom and humamty of this design 
" furnish a just excuse for the multtpUcity of 
^* capital oflFences which the laws of England 
^' are accused of creating beyond those of other 
*^ countries." It is really not a little surprising, 
that in this peculiar mode of administering cri- 
minal law in England, an apology should be 
found for the great ^^ number of our statutes 
** creating capital offences." One would have 
imagined that one advantage of such a syste^l^ 
by which it is left to those who exercise the 
law to discriminate and to find out the circum- 
stances which are to characterize, to extenuate, 
or to aggravate offences, would be, that the 
laws being extremely general, might be few in 
number, and simple and concise in their enact- 
ments. If we had adopted a system directly con- 
trary to that which is unhappily established 
amongst us; if, in our anxiety to secure such im* 
portant objects, as that no life should be de- 
stroyed of which the public safety did not 
require the sacrifice, and that that sacrifice 
should always be exacted where it really was 
necessary, we were to frame laws which should 
distinguish accurately the general character of 
different offences, and enumerate all the pecu- 
liar aggtavations with which they might be at* 
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tended, atid should leave unforeseen and uimo- 
ticed no human action which was dangerous by- 
its example, or heinous in its circumstances, 
we might indeed have a good excuse to offer for 
the multiplicity of our penal laws. 

" The charge of cruelty," continues Dr. 
Paley, ^'^is answered by observing, that these 
** laws were never meant to be carried into in- 
^' discriminate execution ; that the legislature, 
when it establishes its last and highest sanc- 
tions, trusts to the benignity of the crown -to 
relax their severity as often as circumstances 
appear to palliate the offence, or even as often 
" as those circumstances of aggravation arfe 
^' wanting which rendered this rigorous inteiv 
*• position necessary. Upon this plan it is 
** enough to vindicate the lenity of the laws, 
** that some instances are to be found in each 
** class of capital crimes which require the re- 
straint of capital punishment ; and that this 
restraint could not be applied without sub- 
jecting the whole class to the same condemna- 
" tion." It may well be doubted whether this 
be a satisfactory answer to the charge of 
cruelty. To subject bylaw ten men to the 
punishment of death, because one of theat 
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ha$5 in the opinion of the legislature, deserved 
it, or, to speak more properly, has done that 
which makes it necessary to the public , safety 
that his life should be sacrificed, and then ^^ trust 
" to the benignity" of the magistrate to discover 
the nine, against whom it was ^' never meant 
^* that the law should be carried into execution ;** 
to have no better security for the proper ex* 
ecution of this most important office, than 
the benignity of the magistrate, and to afford 
him no light to guide him in the exercise of that 
benignity, is after all a very cruel conduct in 
those who are the makers of the law. The 
severity of our statutes is, it seems, to be 
relaxed, whenever those circumstances of aggra** 
vation are wanting which render so rigorous 
an interposition necessary; and yet the legis- 
lature is totally silent as to those aggravations. 
It omiits any mention of the circumstances, * 
without which its law is not to have- the force of 
law. The legislature means that death shall 
be inflicted only in a given case, and it care- 
ftdly avoids saying what that case is, While it 
openly denounces death for a certain crime, it 
really means that death shall be inflicted only 
if the guilt of some additional crime is added to 
it, and instead of particularizing that additional 
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guilt, it leaver it to those who are to execute 
the law, first to hnagipe what the legislature 
meant, and then to di^over those undescribed 
circumstances in each particular case, *< 

When this author tells us that the particular 
instances which require the restraint of capital 
punishment, could not be subjected to that 
restraint, . without, at the same time, subjecting 
to it all the other offences which fall under the 
same class, but which do not require it, h^ 
.assumes the. very poiiit which it was incumbent 
on him to prove. But even if, for the moment^ 
we concede to him^ that which is the matter in * 
jdi^pute, how can thi^ afford any justification of 
our. sanguinary laws, unless, indeed, we are.tp 
xeversQ what has b^en considered as a maxim, of 
.criminal jurisprudence, ^nd to say that.it is 
better that ten men who do not deserve* death 
should suffer it, than that one who has de- 
served it jshould escape Pf 

In this short passage there is another impor- 
tant point talcen for granted, which long has 

* It can hardly be necessary to apologize for the «sc of this 
word, or to shew that. it is not here liable to the objection 
made to it as used by Paley. 

t NoteD. 
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been^ and still is^ a matter of much controversy; 
namely, that in each class of capital crimes, there 
are some instances to be found which require 
the restraint of capital punishment. Let us 
take, by way of example, the crime of privately 
stealing in a shop to the value of five shillings. 
It is the opinion of many, that np instance ever 
occurred of that rrime which rendered it a fit 
subject of capital punishment. The circum- 
stances, indeed, which induced the legislature tQ 
make this offence capital, the facility with which 
it maybe committed, and the supposed necessity 
of protecting by such severity industrious trades- 
men in the exercise of their calling, make it 
hardly possible that it should be committed 
under any peculiar aggravations. The legisla- 
ture has in this case marked out what the 
policy which suggested the measure induced 
it to consider as aggravations ; that the theft was 
committed privately, that it was in a shop, and 
that the thing stolen is of five shillings value. 
What, to follow the spirit of the law, can.pos- 
sibly be considered as aggravations ? Are they 
that the shop was very much frequented, and 
Ivas crowded with customers; that the thefi; was 
committed with such extraordinary address as 
to elude the utmost vigilance; or that the pro- 
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periy stolen was of a value very greatly beyond 
that which is mentioned in the statute ? Surely 
no person can contend that any one of these cir- 
cumstances can make such an alteration in the 
offence, that with it the crime should be pu- 
nished with death, and without it, should be 
subjected to a slighter punishment. Least of 
all can the value of the property stolen be such 
an aggravation ; because the law was intended 
to afford a protection to tradesmen, in instances 
where they could not exert a sufficient vigilance 
for their own protection^ but in articles of con- 
siderable value, they are bound to exert that 
Vigilance. To such an instance we may apply 
the language which Paley has applied to another, 
it will be difficult to shew, that without gross 
and culpable negligence on the part of the 
*' sufferer, such examples can ever become so fre- 
quent as to make it necessary to constitute a 
class of capital offences of very wide and large 
^' extent."* In truth, none of these circumstances 
have, I believe, been considered by any of the 
judges as sufficient aggravations to warrant their 
suffering this cruel law to be executed. It has been 
executed, indeed, in instances where the offenders 
were of very bad character, had been tried and 
acquitted for other and much more heinous 

* P. 386. 
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mmes, - or had set up a false defence, and pro- 
duced witnesses to prove it ; yet these are all 
circumstances foreign to the object of the legis- 
lature in protecting retail trades, and fall not. 
within any of the principles which Dr* Paley 
)ias upon this subject endeavoured to es-- 
tablish. 

*^ The prerogative of pardon is properly re- 
" served to the chief magistrate. The power of 
suspending the laws is a privilege of too high 
a nature to be committed to many hands^ or^ 
^* to those of any inferior officer in the state*. 
The king also can best colle<3t the advice by 
which his resolutions shall be governed." 
Those who to every attempt at improvement 
are accustomed to oppose a panegyric on our 
law and constitution^ frequently adopt a course 
which is very convenient for their purpose. 
As theory and practice are often upon these 
subjects very dissimilar, and are sometinies in 
direct opposition to each other, they : select 
for the topic of their encomium whichever 
they can represent in the most favourite 
light; and of this we have here a very rematk* 
able instance. In every thing which Dr. Paley 
has hitherto said, it is the established practice^ 
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a practice \ehich alters and almost super-* 
sedes the written Iaw> which he has been 
vindicating ; but now he suddenly takes an op- 
posite course, and holds up to our admication a 
part of the constitution which exists in theory. 
But is almost abrogated in practice. In every 
county of England but Middlesex, and in every 
part of Wales, this privilege of suspending the 
laws, high as it is, is exercised, not by the 
chief magistrate, but by subordinate officers in 
the state^ and without the assistance of that 
beist advice which the king can collect. It is 
true, ' that they exercise this privilege in the 
name of the king, in whose name too they ad- 
minister the law ; and if this fiction is to be re- 
sorted to, it may be said with as much truth, 
that the king decides causes, and tries prisoners, 
as that he exercises his power of suspending the 
liaws. 

* * • * m 

*^ But let this power be deposited where it 
*' will," adds Dr. Paley, " the exercise of it 
^' ought to be regacded as a judicial act; as a 

ft 

"deliberation to be conducted with the same 
" character of impartiality, with the same ex-. 
*' act and diligent attention to the proper me- 
" rits and circumstances of the case, as that 
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•* which the judge upon the bench was expected 
^' to maintain and shew in the trial of the pri- ■ 
soner's guilt. The questions, whether the 
prisoner be guilty, or whether, being guil- 
ty, he ought to be executed, are equally 
questions of public justice. The adjudica-- 
tion of the latter question is as much a func- 
tion of magistracy as the trial of the former. 
The public welfare is interested in both. 
*^ The conviction of an offender should de- 
*^ pend upon nothing but the proof of his 
guilt; nor the execution of the sentence 
upon any thing besides the quality and cir- 
** cumstances of his crime." Nothing can shew 
in a stronger point of view the defects of the 
system which Dr. Paley defends, than this single 
passage. He here imposes upon the judges da- 
ties which it is impossible for them to discharge. 
If, indeed, he had contented himself with say- 
ing, that this suspension of the law ought never 
to be a favour ^* yielded to solicitation or grant- 
ed to friendship, or made subservient to the 
conciliating or gratifying of political attach- 
ments," no person could have disputed his 
doctrine, though many might have wondered 
that he had thoiight it worth while to state what 
was so obvious ; but when he goes on to §ay^ 
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tha<tit rnu^t be considered as a judicial .act, or> 
as the adjudication of a questio|i of public jas*»> 
tice^ he really deals with the judges no less« 
hardly than the Egyptian tyrant did with the. 
children of Israel, when he comniand^ them to 
make bricks, but lyithheld from them the mate-- 
rials with which they were to be made. A ju- 
dicial act is the application of an existing law to- 
facts which have beeij judicially proved: but. 
where is the law of which the judge, in the ex- 
ercise of this power, U to make the applica** 
tion ? Or how can it be said that there has been 
judicial proof of facts, for which the criminal; 
has never been put upon his trisd, which have- 
never been submitted to a jury, and upon which, 
consequently, a jury has come to no decision? . 

Of all the duties, indeed, which a judge has to 
discharge^ the exercise of this discretion must 
be the most painful. It is true that there are 
no duties, however awful, no situation, how- 
ever difficult, with which long habit will not ren- 
der the best of men familiar; but if we represent t& 
ourselves a judge newly raised to that eminence,* 
just entering upon the circuit, and become for 
the first time the arbiter of the lives of his fel- 
low«creatures, we shall be able to form to our-> 
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selves some idea of the difficulties he has to eiiT 
counter, and of the anxiety which he must ne* 
cessarily feel. Sworn to administer the law, he 
is at the same time the depositary of that royal 
clemency which is to interrupt its execution* 
In danger of obstructing the due coutsef of jus* 
tice on the one hand, or of refusing mercy to 
those who have a fair claim to it on the other^ 
he finds no rules laid down, or principles esta- 
blished by the legislature, to guide his judgment;- 
He must fix for himself the principles and the 
rules by which he is to act, at the same time that 
he is to apply theim and bring them into action; 
and yet he cannot but be aware, that the prin- 
ciples which he shall adopt will probably not be 
those of his successor, who will have maxtniff 
of justice and of mercy of his own, but which 
cannot possibly be foreseen ; and at the same 
time he must know that it is nothing but a uni^ 
formity of practice which can make the ex-* 
ercise either of severity or of lenity usefiil t^ 
the public. In such a state of embarrassment^ it 
is, that he is caUed upon to decide, and upon fai$ 
decision the life of an individual det>ends ; ^a^5 
upon the decision of a single case may depend 
the lives of many individuals. The clemency 
he shews, though it spares the Bfe 'of a ^single 
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convict, may be the-means of aHuring others -fo 
the coinmisi^on of the same crime, who frcHn 
other judges will not meet with the same lenity. 
The execution of a severe judgmient may be the 
means of procuring impuhity to many other 
criminals by inducing prosecutors to shrink from 
their duty 3 and jurymen to violate their oaths. ^ 

From the foregoing observations it should 
seem, that the laws, which it is proposed to re-r 
pea], cannot well be defended as part of a ge*^ • 
neral system of criminal jurisprudence. Taken 
by thi^mselves, it seems still more difficult to 
justify them. They are of such inordinate se- 
verityi that, as lawij now to be executed, no 
petson would spedk in their defence. They 
have,' indeed, by a change of circumstanc^is^ 
becibme for more severe than they were when ori- 
gitially pasfsed.' Not i6 dwell on the circumi- 
wtS^Rce of th&r severity having incresksed just ifi 
the proportion that the value of money has di- 
minished, the state of the criminal law in oth^r 
respects^ at the time when these laws tvere 
€)iacted, afforded an excuse for passing them 
which has long:ceased to exist. ' ' - 

When, in the reign of King William, thebei* 
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uefit of clergy was taken away from the crime 
of privately stealing, in a shop, goods of the 
value of five shillings, that offence was already 
punishable capitally on all but those who could 
read. The. statute had no other effect, therein 
fore, than to place men, whose crime was ag- 
gravated by the education which they had re- 
ceived, upon a level with those who had to 
urge, in extenuation of their guilt, the deplor- 
able ignorance in which they had been left by 
their parents and }}y the state, i 

The same observation cannot, indeed, be 
made on the Act of the 12th Anne, which re- 
lates to stealing money, or goods in a dwelling- 
house: but when it passed^ only seven year^ 
had elapsed since the adoption of the law, which 
extended the benefit of clergy to .the illiterate^ 
as well as to those who could read : and men 
who had been accustomed to see ignorant per- 
sons convicted capitally, for stealing what was 
of the value only of thirteen-peiice, .in .any 
place, or under any circumstances, could not 
have thought it an act of great .severity, tp ap- 
point death as a punishment for stealing, in a 
dwelling-house property of the value of forty 
shillings. . .- 
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It is sufficient^ bowerer^ to say of those laws, 
that they aire not, and that it is impossible that 
they shottid, be executed^ and that instead of 
preventing, they have multiplied crimes, the 
pery crimes they were intended to repress, and 
others no less almrming to society, perjury, 
. and the obstructing the administration of jus* 
tice. 

But although these laws are not executed, 
and may be said, therefore, to exist only in 
theory, they are attended with many most se- 
rious practical consequences. Amongst these, 
it is not the least important, that they form a 
kind of standard of cruelty, to justify every 
;hiursfa and excessive exercise of authority. Upon 
•U such occasions these unexecuted laws are 
^appealed to as if they were in daily execution. 
Complain of the very severe punishments which 
•if!^ail in the army and the navy, and you are 
told that the c^ences, which are so chastised, 
irould by the municipal law be punished with 
4eath. When not long since a governor of erne 
of the West ladia islands was accused of hav- 
ing ordered that a young woman should be tor- 
lUfed, his counsel said in his defence, that the 
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woman had been guilty of a theft^ and that by 
the laws of this country her life would hiw^ 
been forfeited. When, in the framing liew laws, 

• 

'it is proposed to appoint for a very slight trans- 
gression a very severe punishment, the argu- 
ment always urged in support of it is, that ac- 
tions, not much more criminal, are by the 
already existing law punished with death. So 
in the exercise of that large discretion which is 
left to the judges, the state of the law affords a 
justification for severities, which could not 
otherwise be justified. When for an offence, 
which is very low in the scale of moral turpi- 
tude, the punishment of transportation for life 
is inflicted, a man who only compared the crime 
with the punishment, would be struck with its 
extraordinary severity; but he finds, upon in- 
quiry, that all that mass of human suffering 
which is comprised in the sentence, passes by 
the names of tenderness and mercy, because 
death is affixed to the crime by a law scarcely 
ever executed, and, as some persons imagine, 
never intended to be executed. 

For the honour of our national character^-* 
for the prevention of crimen— for the mainte- 
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The maxim that it is '' betUr for ten guilty persons to escape 
^^ than for one innocent man to suffer ^^ is mentioned with 
approbation by Mr. Justice Blackstone,^ but is contested by Dr. 
Paley. " If by better," he says, " be meant that it is more 
'^ for the public advantage, the proposition I think cannot be 
*' maintained. The security of civil life, which is essential to 
^^ the value and the enjoyment of every blessing it contains, and 
*' the interruption of which is followed by universal misery and 
f^ confusion, is {n-otected chiefly by the dread of punishment."'+ 
By the dread of punishment, it is true, but of punishment as a 
consequence of guilt, not of punishment falling indiscriminately 
on those who have not, and on those who have, provoked it by 
their crimes. The security of civil life is undoubtedly the |irst 
•bject of all penal laws ; but by nothing can that security be 
Hiore grievously interrupted than by the innocent suffering for 
die crimes of the guilty* It should seem from the animadver- 
sions of Dr. Paley, that he imagined that those who have adopt* 
#d this maxim, treat the escape often guilty persons as a trivial 
jil, whereas, they deem it an evil of very great magnitude, but 
jret one less destructive of the security and happiness of the dom- 
Vunity, than that one innocent man should be put to death with 
the forms and solemnities of justice. 

^* The misfortune," continues Dr.Paley, ^< of an individual, for 
M such may the sufferings, or even the death of an innocent person 
^ be called, when they are occasioned by no evil intention, cannot 
*^ be placed in competition with this object." He here speaks of 
the sufiferings and privations endured by the victim j as if they 
were the only ev-ils resulting from the punishment of the inno* 
cent. He overlooks entirely the mischieb which arise from the 
eonsideration, that the most perfect innocence, and the most im<f 

• Com. b. iv. ch. 27, t Prin. of Horal and Pol. Fbil. vol ii. p. 3iO, 
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piicU $ubmis5iod to the laws cannot afford security to those Vfhg 
possess the one, and practise the other. He leaves altogether 
<M^t of his consideration that disrespect for the tribunals which 
IS the necessary consequence of so terrible a failure in the admi- 
liistration of justice. He does not reflect how much the efifect 
of example must be weakened by men being taught from what 
ihey have themselves witnessed, that the wretch, whom they see 
i;onsigo€d to punishment, may be in the highest degree unfortu- 
nate, and in no degree guilty. He does not take into his ac- 
couni the hopes which the punishment of an innocent man ever 
^iffiNrds to the guilty, by placing in so striking a point of view, 
the fallibility of Oiur tribunals ; and by shewing how uncertain 
it is that punishnient will be the consequence of guilt. Gould 
the escape pf ten of the most desperate criminals have ever pro- 
jducedasmUch mischief to society, as did the public executions of 
Galas, of D'Anglade, or of Lebrun? The state of insecurity in 
which meti w^re placed by some of these fatal errors in the ad- 
ministration of justice in France, is strongly exemplified by the 
saying oi a man of considerable eminence in that country, who 
^^eclared, that if he were accused of stealing the towers of Notre 
^ Damie* he would consult his safety by flight rather than risque 
the event of a trial, though the crime imputed to him was mani- 
festly impossiblet 

Dr. Paljey goes on to observe, " that courts of justice should 
*^ not be deterred froix^ the application of their own rules of ad- 
*' judication, by every suspicion of dangefr, or by the mere pos^ 
" ^ilnlity.ofconfoundiiag the innocent with the guilty." And in 
^this ot>servation every body must agree with him. If courts of 
Justin Wjere never to jnflict punishment where there was a possibi- 
ijUy pf the accused being innocent, no punishment would in any 
case be Inflicted. In those instances in which the proof of guilt 
seems to be most complete, the utmost that can be truly afiBrmed of 
it is, tliat it a^iounte to a very high probability :' no truth, that de- 
pends 9n kuoiaA te^timooyi can ever be pvoperly said to be demon- 
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strated. Human witnesses may utter falsehood, or may be de» 
ceived . Even where there have been a number of concurrent and 
unconnected circumstances, which haVe ' appeared inexplicable 
upon any hypothesis but that of the accused being guilty, it 
has yet sometimes been made evident that he was innocent. 
Nay, in some instances where men have borne evidence against 
themselves, and have made a spontaneous confession of the crimes 
imputed to them, not only they were not, but they could not 
be guilty, the crimes confessed being impossible. 'With the 
wisest laws, and the most perfect administration of them, the 
innocent may sometimes be doomed to suffer the fate of the guilty, 
for it were vain to hope, that from any human institution, all error 
can be excluded. Yet these are considerations which are calculat- 
ed very strongly to impress upon courts of justice, not indeed that 
they '< should be deterred from the application of their own 
** rules of adjudication," but that they should use 4he utmost 
care and circumspection in the application of those rules ; that in 
a state of things where they are so liable to error,' they cannot 
be too anxious to guard against it, and that if it be a great 
public evil, as it undoubtedly is, that t^ie guilty should escape^ 
it is a public evil of much greater magnitude^ that the imiBceot 
should suffer. It should be recollected too, that the object of 
penal laws, is the protection and security of the innocent; that 
the punishment of the guilty is resorted to only as the means of 
attaining that object. When, therefore, the guilty escape, the 
law has merely failed of its intended effect; it has done no good, 
indeed, but it has done no harm. But when < the innocent 
become the victims of the law, the law is not merely inefficient, 
it does not merely fail of accomplishing its intended object, 
it injures the persons it was meant to protect, it creates the 
very evil it was to cure, and destroys the security it was made 
to preserve. 

" They ought rathcr,''-ccHitmuc8 Palty, ** to reflect| that ke 
'^ who falls by a mistaken sentence) m^y be considered as falling 
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•* for his country, whilst he suffers under the operation of those 
^* rules, by the general effect and tendency of which the welfare 
'^ of the community is maintained and upheld." Nothing is 
more easy than thus to philosophize and act the patriot for 
others, and to arm ourselves with topics of consolation, and 
Teasons for enduring with fortitude the evils to which, not our- 
'Selves, hut others are exposed. I doubt, however, very much, 
whether this is attended with any salutary effects. Instead o£ 
endeavouring thus to extenuate and to reconcile to the minds of 
-*those*who sit in judgment upon their fellow-creatures so terri- 
ble a calamity as a mistake in judicature to the injury of the 
innocent^ it would surely be a wiser part to set before their 
'eyes all the consequences of so fatal an error in their strong but 
real colours. To represent to them, that of all the evils which 
>can befall a virtuous noan, the very greatest is to be condemned 
and to suffer a public punishment as if he were guilty. To see 
all his hopes and expectations frustrated ; all the prospects in 
'Which he is indulging, and the pursuits which he is following, 
for the benefit, perhaps,' of those whu are dearer to him than 
himself, brought to a sudden close; to be torn froni the midst 
of his family ; to witness the affliction they suffer ; and to anti- 
cipate the still deeper affliction that awaits them : not to have 
even the sad consolation of being pitied ; to see himself brand- 
ed with public ignominy ; to leave a name which will only ex- 
cite horror or disgust; to think that the children he leaves be- 
hind him, must, when they recal their father's memory, hang 
<lown their heads with shame; to know that even if at some 
distant time it should chance that the truth should be made evi- 
dent, and that justice should be done to his name, still that his 
blood will have been shed uselessly for mankind, that his me- 
lancholy story will serve wherever it is told, only to excite 
alarm in the bosoms of the best members of society, and to 
encourage the speculations for evading the laW) in which wicked 
men may indulge. . ' < 
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Let us represent to 6urselves the judges who.eo&demned Gala! 
to die, apologizing foi* their conduct with the reasoning of Paley, 
Admitting that it was a great misfortune to the individual, but 
Btone to the public, and that even to the individual tiuK misfor- 
tune was greatly alleviated by the reflection, that his example 
would tend to deter parents in future from embruing their 
hands in the blood of their children, and that in his instance 
the sufiferings of the innocent would prevent the crimes of 
those who had a propensity to guilt. With what horror and 
disgust would not every* well formed mind shrink from such t 
defence! 



*. < 



When we are weighing the evil of the punishment of o|ie 
innocent man against that of the impunity of tea who are guiltyt, 
we ought to reflect, that the suffering of the innocent is gene- 
rally attended in the particular instance with the escape of the 
guilty. Instances have, indeed, occurred like that which I have 
already mentioaed of Galas, wher« a man has been offered up 
Bs a sacrihce to the laws, though the laws had never been vio» 
lated : where the tribunals have committed the double mifr 
take of supposing a crime where none had been conpimitted,. and 
of finding a criminal where none could exist. These, however, 
are very gross, and therefore vtry rare examples of judicial error, 
in most cases the crime is ascertained, and to discover the author 
of it is all that remains for investigation; and ill every sui^ 
case> if there foikw an erroneous conviction, a twg»4bld «vU 
must be incurred, the escape of the guikyV as weU sis the suC- 
fering of the innocents Perhaps amidst the 0;ow4 of those vAo 
are gazing upcm the suppos^ crimmal, when he is led out to 
execution, may be lurking. the real murderer, who^ whilvhe 
contemplates the fate of the wretch before him, reflects with 
scorn upon the imbecility of the law, and becomes jiiore hard- 
ened, and derives more confidence in the dangerous career upon 
which he has entered. 
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